
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   05/24/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC17-00192 
CASE NAME: KOSKIE VS. CONSTANCE 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY CONSTANCE THERAPEUTICS, INC., et al. 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera hearing as to grounds for withdrawal. The clients 
are invited to participate if they wish. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-00786 
CASE NAME: JOHNSON VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DIABLO VALLEY PERINATAL ASSOCIATES 
* TENTATIVE RULING: * 
 
Defendants Jeffrey Traynor, M.D., Rosa Won, M.D., and Diablo Valley Perinatal Associates 
move for summary judgment.  Plaintiff has filed a statement expressly not opposing the motion, 
which is accordingly granted.  
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 3.  TIME:  9:00   CASE#: MSC17-00862 
CASE NAME: KOSI VS. LITTMAN 
HEARING ON MOTION FOR ORDER ESTABLISHING THE LITTMAN TRUST AS THE 
PREVAILING PARTY  /  FILED BY MICHAEL LITTMAN 
* TENTATIVE RULING: * 
 
This case is part of a long and convoluted dispute arising from a residential foreclosure.  Part of 
the overall dispute (issues between the Kosi parties and the Windeler parties) remain 
unadjudicated, and indeed the Windelers have not participated in any recent court dates.  As 
between the Kosi parties and the Littman Trust, however, it is hoped that the present pair of 
mirror-image motions are the final scene of the final act of this drama. 
 
The Court entered judgment as between the Kosis and the Trust on May 1, 2019.  By 
agreement among these parties (and with the express or tacit consent of the Bankruptcy Court), 
there remains only one issue to be decided:  Who is the “prevailing party” in the Kosi/Trust 
portion of these cases, for purposes of awarding attorney fees under ¶ 9 of the 2006 Note.  In 
this Line and Line 4, each side claims to be the prevailing party.  (At the Court’s suggestion, this 
issue has been briefed on what might be called a “liability only” basis, without getting to any 
declarations or other proofs as to the amount of whatever fees are to be collected.) 
 
The Court determines that the Littman Trust is the prevailing party, and is therefore entitled 
to recover its attorney fees and costs under ¶ 9 of the Note.  The attorneys are to meet and 
confer as to the amount of fees and costs to be awarded.  If they cannot agree or compromise, 
they are to identify the specific points of disagreement between them, and meet and confer as to 
an appropriate briefing schedule and hearing date for decision of those points of disagreement.  
The Court stresses that it expects only the disagreed points to be presented for decision.  (The 
Court cautions that despite the contract’s express reference to experts’ fees, there may be legal 
impediments to recovering those.  The Court is not aware, however, that any experts have been 
involved.) 
 
Paragraph 9 of the Note provides: 
 

9.  ATTORNEYS’ FEES:  In the event that either party institutes legal action to 
collect sums owing under this Promissory Note, to enforce the terms of this 
Promissory Note, to determine its meaning or otherwise the prevailing party shall 
be entitled to recover from the other party its attorneys’ and experts’ fees in such 
sum as the court may fix.  Such attorneys’ and experts’ fees shall include costs 
and expenses of all appellate proceedings and all cases or proceedings under 
Chapters 7, 11 or 13 of the Bankruptcy Code or any successor statutes or any 
similar proceedings.  In addition all fees to set up Receiverships by payees if 
property has a notice of default recorded against it may be added to balance due 
payee even if these fees are to secretaries or courts.  Also, any fees to attend or 
monitor legal hearings or bankruptcy hearings by lenders attorneys will be paid 
for by borrower even if attorneys fees are not awarded. 
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This dispute has been fought out in this state-court action, in a federal district court case, and in 
several iterations of a bankruptcy case.  None of those, however, led to a final resolution of all 
substantive disputes between the Kosis and the Trust, until this Court’s ruling on March 15, 
2019 granting the Trust’s motion for judgment on the pleadings, followed by the actual judgment 
on May 1.  The prior proceedings in the several courts, therefore, must be regarded as a 
continuous course of litigation, leading toward – but not yet constituting – the ultimate resolution 
of the Kosis’ and Trust’s bilateral dispute.  In military terms, they have represented battles in the 
war – but not until the MJOP motion did the war end, and could a winner be determined.  
Accordingly, the Court looks to the entire history of the dispute as a unitary course of litigation 
with a single result, for purposes of who won that result.  It would be inappropriate to make 
separate determinations of “prevailing party” at each step of the dispute, or in each particular 
court, for the same reason that one would not find (for example) that a plaintiff was the 
“prevailing party” in defeating summary judgment even though the defendant won the jury 
verdict; or that a defendant was the “prevailing party” in knocking out certain of the plaintiff’s 
causes of action on demurrer, even though the plaintiff won the rest of the case.  Like an 
Impressionist painting, a prevailing-party determination is best viewed as a whole, from some 
distance. 
 
The parties’ present briefs are not very helpful at all to the Court in making this determination.  
They are written as if for an audience already intimately familiar with the full course of the 
district-court and bankruptcy litigations between these parties – which this Court is definitely not.  
What neither side presents is a clear, comprehensive, and understandable account of what 
particular claims were won or lost, by which side, and when and how.  It would have been very 
helpful had either (or both) sides presented such an accounting, whether organized 
chronologically (by court ruling) or substantively (by substantive claim).  Nevertheless, the Court 
has gone through the numerous prior court documents and rulings presented in both sides’ 
RJNs, and believes it has enough grasp of the prior course of proceedings to reach its present 
decision. 
 
The Trust’s argument for being the prevailing party is fairly straightforward.  This Court’s May 1 
judgment contained the following elements of substantive rulings (summarized for present 
purposes): 

 The Trust is entitled to distribution from the Bankruptcy Court’s registry account in the 
amount of $620,410.48, consisting of the principal balance of the Note; accrued interest 
thereon, net of certain payments made in the bankruptcy proceeding; and certain 
transactional costs relating to the property or the foreclosure.  No one disputes that that 
all constitutes the Trust’s recovery under the Note. 

 The Trust is entitled to additional interest going forward. 

 A number of “affirmative defenses” asserted by the Kosis, claimed to be substantive 
bases for cutting off the accrual of interest, are invalid and are rejected. 

 The attorney’s fee provision found in ¶ 9 of the 2006 Note is valid and applicable. 

 If (on the present motions) the Trust is determined to be the prevailing party, the amount 
of its net fee recovery will be added to the distribution to be made to it from the registry 
account. 

 Conversely, if the Kosis are determined to be the prevailing party, the amount of their net 
fee recovery will be offset against the distribution to the Trust. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   05/24/19 

 
 

- 4 - 

 No other offsets in the Kosis’ favor are allowed, including any claim under the Rosenthal 
Act. 

 Once the distribution to the Trust has occurred, the Trust is dismissed from this action. 
 
The Trust acknowledges conceding some points that have the effect of reducing its bottom-line 
recovery (viz., those issues the parties refer to as the late penalty and the default interest rate).  
Notwithstanding those concessions, however, the Trust argues that it is the overall prevailing 
party because, despite some tactical retreats, it is the party that ends up collecting on the Note.  
Its point is of substantial weight.  Over six hundred thousand dollars is a pretty good helping of 
“prevailing party”. 
 
The Kosis’ counterargument is that they never disputed the Trust’s entitlement to the principal 
amount of the Note.  Rather, virtually all of the fighting (the Kosis assert) has been over the late 
penalty and the default interest rate – issues on which the Kosis ended up with an unambiguous 
victory, whether by concession or otherwise. 
 
If the Kosis’ facts were right, it might set up some very interesting legal issues about how a court 
should go about determining the prevailing party in a complex contract dispute.  But the Court 
need not get into that debate, because the Kosis’ facts are not anywhere close to right.  They 
just flatly ignore a number of other substantial issues they lost along the way.  For example: 

 Their TILA claims, including a claim for outright rescission of their assumption of the 
Note.  These claims were dismissed by the district court in 2017 on an FRCP 12(b)(6) 
motion. 

 Their analogous state-law claim for rescission of the Note under Civil Code § 1689.  This 
was pleaded in the district-court action, and dismissed without prejudice when that court 
abstained as to all state-law claims.  It does not appear to have been revived in any form 
– or if it was, it has not survived to the present time. 

 Their claim in their federal claim for rescission under Bus. & Prof. Code § 17200, also 
apparently dropped after the federal case was dismissed. 

 Their claim for cancellation of the notice of trustees’ sale.  This was ultimately mooted by 
their stipulation in December 2016 to a sale of the property, with the proceeds being 
deposited into the registry account but subject to liens in favor of the Trust and the 
Windelers.  (In other words, the Kosis acceded to loss of the property.) 

 Their claim for breach of the forbearance agreement.  The Court is not sure what 
happened to this claim, but it did not survive to the present. 

 Their argument that the attorney fee provision is no longer in force, rejected in this 
Court’s MJOP ruling. 

 Their various arguments why the Note’s balance ceased to accrue the contractual rate of 
interest after the deposit into the registry account, also rejected in this Court’s MJOP 
ruling. 

 Their Rosenthal Act claims. 
 
It can hardly be gainsaid that all of the above issues were directly relevant to enforcement or 
non-enforcement of the Note.  They all fall squarely within the range of the contractual dispute 
covered by ¶ 9.  And they readily belie the Kosis’ argument that they are the real prevailing 
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parties because, in winning the late penalty and default interest issues, they really won the only 
contested questions in the litigation. 
 
And this listing does not take into account the substantial other proceedings in the bankruptcy 
case, such as rejection of six sequential Chapter 13 plans.  The Court has very little information 
about what happened to those plans and why, but they were surely proceedings covered by the 
contractual attorney fee provision here – and the Kosis can hardly claim to have “prevailed” in 
them.  The Court likewise assumes without deciding that the abandonment of the Kosis’ 
interference tort claims should be disregarded as not “on the contract”. 
 
In short, the Kosis won some points and lost some points.  But they cannot claim to have won 
the only real issues in the litigation.  And in the big picture, the Trust won the overall battle.  It 
stands to collect the full balance of the Note, and then some. 
 
The Kosis finally argue that they are the prevailing party under a paragraph in Civil Code 
§ 1717(b)(2):  “Where a defendant alleges in his or her answer that he or she tendered to the 
plaintiff the full amount to which he or she was entitled, and thereupon deposits in court for the 
plaintiff, the amount so tendered, and the allegation is found to be true, then the defendant is 
deemed to be a party prevailing on the contract within the meaning of this section.”  In the 
procedural setting of this case we may take some other form of pleading as the “answer” and 
the deposit in the bankruptcy registry as the “deposit”.  Beyond that, however, the Kosis’ 
argument falls apart quickly.  There is no showing of any pleading alleging this defense.  There 
is no suggestion that the Kosis “tendered the full amount” to the Trust.  On the contrary, the 
Kosis have challenged the very validity of their assumption of the Note in their various rescission 
claims.  And right up to this Court’s decision on the MJOP, they continued to contest vigorously 
the Trust’s entitlement to a substantial part of the “full amount to which [the Trust] was entitled”.  
Nor, for that reason, can the deposit be described as having been “for the plaintiff”.  At no point 
has the Trust been legally allowed to withdraw a penny of the registry deposit, let alone the “full 
amount”. 
 
This makes it unnecessary to take up the competing tests for prevailing party status, or to 
address separately the last sentence of ¶ 9. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-00862 
CASE NAME: KOSI VS. LITTMAN 
HEARING ON MOTION FOR DECLARING PLAINTIFFS TO BE THE PREVAILING PARTIES 
FILED BY DIANA L. KOSI, JOHN A. KOSI 
* TENTATIVE RULING: * 
 
See Line 3. 
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 5.  TIME:  9:00   CASE#: MSC17-01529 
CASE NAME: FRENKEN VS. WELTER 
HEARING ON MOTION TO CONTINUE 
FILED BY GEERTE M. FRENKEN 
* TENTATIVE RULING: * 
 
This has already been addressed. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-02342 
CASE NAME: ALLISON VS. CC REGIONAL MEDICAL 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-02389 
CASE NAME: JAFFREY VS. BRUMMER 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY SAHAR JAFFREY, D.D.S., M.S. 
* TENTATIVE RULING: * 
 
This has been continued by stipulation to August 2. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-01192 
CASE NAME: RIOS  VS.  LONE TREE CONVALESCENT HOSPITAL 
HEARING ON MOTION TO COMPEL ANSWERS TO INTERROGATORIES 
FILED BY SOLEDAD RIOS, RAMONA JOHNSON 
* TENTATIVE RULING: * 
 
Plaintiff moves to compel a response to a single interrogatory, seeking identification of the 
roommate of plaintiff’s decedent at defendant’s facility.  The Discovery Facilitator, in a thorough 
and well-reasoned recommendation, recommended that an answer to this interrogatory be 
ordered.  Defendant has filed no opposition to this motion.  The motion is therefore granted, 
for the reasons stated by the Discovery Facilitator.  No sanctions are requested. 
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 9.  TIME:  9:00   CASE#: MSC18-01859 
CASE NAME: STALLWORTH VS. LAMA 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY DANIELLE STALLWORTH 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera hearing as to grounds for withdrawal.  The client 
is invited to participate if she wishes. 
 

  

10.  TIME:  9:00   CASE#: MSC18-02182 
CASE NAME: CARNEY VS. PROMEDICA 
HEARING ON MOTION TO STRIKE PORTION OF COMPLAINT 
FILED BY MANORCARE-TICE VALLEY, CA, LLC 
* TENTATIVE RULING: * 
 
See Line 11 for a summary of the allegations.  The motion to strike several categories of 

damages claims is denied. 

 

Because the specificity standards for pleading elder abuse mirror those for punitive damages, 

the rulings on demurrer resolve the motion to strike damages allegations under Civil Code 

§ 3294 and under Welfare and Institutions Code § 15657.  Likewise, the Court’s ruling on the 

demurrer as to Health & Safety Code § 1430(b) resolves the question of whether plaintiff 

properly states a claim for damages, attorney’s fees, and injunctive relief thereunder. 

 

Treble damages are available where certain actions are taken against senior citizens.  (Civ. 
Code § 3345.)  Factors include whether the defendant knew the conduct was directed to a 
senior citizen, and whether a senior citizen was “substantially more vulnerable than other 
members of the public to the defendant’s conduct because of ... restricted mobility, or disability,” 
and actually suffered harm as a result of the defendant’s conduct.  (Civ. Code § 3345(b).)  The 
allegations already described – Mr. Carney’s immobility, the repeated delays in response to his 
calls particularly on the day of his major fall, etc. – sufficiently plead conduct to support such 
damages. 
 

  

11.  TIME:  9:00   CASE#: MSC18-02182 
CASE NAME: CARNEY VS. PROMEDICA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MANORCARE-TICE VALLEY, CA, LLC 
* TENTATIVE RULING: * 
 
Plaintiff Veronica Carney brings this action both individually and as successor-in-interest to 

James Carney, her husband.  As alleged, Mr. Carney suffered a fall in June 2017.  The fall 

resulted in a subdural hematoma which weakened his legs, and he was ultimately admitted into 

the care of defendant Manorcare-Tice Valley, CA, LLC for rehabilitation.  On July 26, 2017, he 

pressed his call light and, after waiting an hour, attempted to get himself up with the aid of his 
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walker.  He fell, breaking his neck.  Despite emergency spinal surgery, the fall triggered a 

dormant symptom of his pre-existing spinal issues, a degenerative quadriplegia.  He was 

transferred to another facility following his surgery for roughly two weeks, then discharged to at-

home, hospice care.  His health continued to decline and he passed away on April 9, 2018.   

 

Plaintiff asserts four causes of action: 1) elder abuse based on neglect; 2) violation of the 

Patients’ Bill of Rights; 3) negligence; and 4) wrongful death.  Defendant demurs to all four.  The 

demurrer is overruled.  Defendant must answer within 30 days. 

 

1.  Elder Abuse 
 

The demurrer to the first cause of action for elder abuse is overruled.  Plaintiff specifically 

alleges egregious acts of neglect.  

 

“In order to obtain the [Elder Abuse] Act’s heightened remedies, a plaintiff must allege conduct 

essentially equivalent to conduct that would support recovery of punitive damages.”  (Covenant 

Care, Inc. v. Superior Court (2004) 32 Cal.4th 771, 789; see Welf. & Inst. Code § 15610.57 

[defining neglect].)  The Act provides remedies for acts of egregious abuse against elder and 

dependent adults, while allowing merely negligent acts to be governed by the law of negligence.  

(Delaney v. Baker (1999) 20 Cal.4th 23, 31-32, 35.)  The plaintiff must prove by clear and 

convincing evidence that the defendant has been guilty of recklessness, oppression, fraud, or 

malice in the commission of the neglect.  (Welf. & Inst. Code, § 15657; Carter v. Prime 

Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, 405.)  Recklessness involves a 

deliberate disregard of the high degree of probability of injury, rising to the level of a conscious 

choice of a course of action with knowledge of the danger.  (Carter, 198 Cal.App.4th at 405.)   

 

Whether lack of staffing can rise to the level of neglect is a more complicated issue.  “Absent 

specific facts indicating at least recklessness, any failure to provide adequate supervision would 

constitute professional negligence but not elder abuse.”  (Worsham v. O'Connor Hospital (2014) 

226 Cal.App.4th 331, 338.)   But Fenimore v. Regents of University of California (2016) 245 

Cal.App.4th 1339, 1350, reversed a judgment after an order sustaining a demurrer to a claim of 

elder abuse based on understaffing.  Distinguishing Worsham, the court noted that plaintiffs 

“alleged more than a simple understaffing”, by identifying the specific regulation, and suggested 

a knowing pattern of violating regulations that constituted recklessness.  “A jury may see 

knowingly flouting staffing regulations as part of a pattern and practice to cut costs, thereby 

endangering the facility's elderly and dependent patients, as qualitatively different than simple 

negligence.” (Fenimore, 245 Cal.App.4th at 1350.)  

 

Many of plaintiff’s allegations – e.g., insufficient staff, insufficient training, and failure to follow 

both physician orders and an unspecified “Care Plan” – are conclusory or sound in negligence.  

But others are more specific.  In paragraph 25, plaintiff alleges that defendant knew Mr. Carney 

was a fall risk and put special precautions in place as a result.  In paragraphs 16 and 17, plaintiff 

alleges that defendant’s staff was “reluctant” in answering call lights, and it sometimes took 20 
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minutes for a staff response, while on occasion no one responded at all.  Both Veronica Carney 

and Maureen Carney (Mr. Carney’s sister) “constantly” had to leave the room to seek 

assistance, with Veronica becoming so impatient that she asked one of the staff to teach her 

how to use the urinal so they would not have to call staff for that task.  Most importantly, these 

issues were brought to the attention of staff.  Then on the day of his last fall, Mr. Carney waited 

for an hour after signaling his call light before attempting to get out of bed.  Like Fenimore, here 

a jury could well find the lack of response rose to a level beyond mere negligence:  a conscious 

choice of inaction with knowledge of the risk that Mr. Carney would eventually attempt to move 

on his own and, in doing so, would be at risk of a fall.  Whether a jury will be convinced to a 

clear and convincing standard will be for trial – but the question is not so clear as to be 

amenable to demurrer. 

 

2.  Patients’ Bill of Rights 
 

Health and Safety Code § 1430(b) provides that a resident of a nursing facility can bring a civil 

action against the licensee of a facility who violates the Patients’ Bill of Rights, 21 CCR § 72527, 

for statutory penalties, attorney’s fees, and injunctive relief.  Section 72527(a) contains 27 

separate patient rights, including the right to be treated with respect, consideration, and dignity, 

and the rights specified in Health & Safety Code § 1599.1.  Subdivision (a) of § 1599.1 requires 

facilities to employ adequate personnel to carry out their functions. 

 

Defendant demurs for lack of specificity as to how its staff failed to treat Mr. Carney with dignity 

and respect.  Based on the facts already described and assumed true for purposes of demurrer, 

a trier of fact could find defendant did not treat Mr. Carney with dignity and/or did not have 

sufficient staff in place.  The demurrer is overruled.  If better specificity is desired, that can be 

explored in discovery. 

 

3.  Negligence 
 

Defendant attacks causation, arguing that plaintiff does not plead the connection between 

defendant’s actions and the injuries from the fall.  But as pleaded, the reason that Mr. Carney 

got himself up was because he waited an hour for help.  The wait time is a sufficient nexus 

between lack of staffing and the injury for purposes of pleading causation.  Mr. Carney’s prior 

fall may have relevance in later causation or damages analysis, but it certainly does not interrupt 

the causal chain between the later fall and his death as a matter of law.  Plaintiff further pleads 

that a board-certified expert will opine as to causation.  The demurrer is overruled. 

 

4.  Wrongful Death 
 

Defendant challenges this cause of action on the grounds that wrongful death requires an 

underlying tort and plaintiff does not plead elder abuse or negligence sufficiently.  The Court is 

holding otherwise, and this demurrer is overruled. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   05/24/19 

 
 

- 10 - 

12.  TIME:  9:00   CASE#: MSC19-00240 
CASE NAME: BERKSHIRE INSURANCE VS. TATZ 
HEARING ON MOTION TO CONSOLIDATE VIA STIPULATION 
FILED BY BERKSHIRE HATHAWAY HOMESTATE INSURANCE 
* TENTATIVE RULING: * 
 
This is a subrogation action by a worker’s comp carrier, arising out of an auto accident.  
All parties have stipulated to consolidate this case into the injured employee’s direct action, 
No. C18-02558, with that action being the lead.  The Court has already signed the stipulation, 
and it is so ordered. 
 

  

13.  TIME:  9:00   CASE#: MSC19-00520 
CASE NAME: MORRIS VS. AMCO INSURANCE COMPANY 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY AMCO INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Defendant demurs to the complaint.  The demurrer is sustained with leave to amend.  
Plaintiff may file and serve a First Amended Complaint within 30 days of service of an 
Order After Hearing hereon. 
 
The form complaint is handwritten, and largely illegible.  Any amended complaint must be 
typewritten. 
 
Both because of legibility problems and otherwise, it is very difficult to make out what plaintiff is 
complaining of, or what her claims are exactly.  As near as the Court can tell, she may be 
making a claim against her own insurer for injuries she suffered in a 2015 accident with another 
motorist, who may have been uninsured.  If so, her remedy is an arbitration for uninsured 
motorist coverage, see Insurance Code §§ 11580.2 et seq.  That may require her to have filed a 
lawsuit first against the other motorist.  It is possible that she has missed the deadlines for both 
such filings, but that issue is not before the Court now. 
 
Plaintiff is also admonished that she is required to participate meaningfully in the meet-and-
confer process required before demurrers.  Any future failure to do so may have adverse effects 
on whether she will be granted any further leave to amend in this case. 
 
Finally, plaintiff is reminded that anything she files with the Court must also be served on the 
other side, and a proof of service filed with the Court.  The two documents apparently filed on 
Wednesday – apparently some proffered evidence and something about tomorrow’s hearing 
date – were apparently not sent to the other side.  They are also markedly tardy and 
procedurally inappropriate.  And as with the complaint, they are almost completely illegible, 
though the Court frankly has not sought to read them through because they are improper 
ex parte filings due to the lack of service. 
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14.  TIME:  9:00   CASE#: MSN10-1322 
CASE NAME: CLARK FRATUS VS. COUNTY OF CONTRA COSTA 
HEARING ON MOTION FOR RECONSIDERATION OF ORDER ENTERED 03-27-19 
FILED BY CLARK FRATUS, KARLA FRATUS 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion for reconsideration is denied. 
 
A motion for reconsideration must be “based on new or different facts, circumstances, or law”, 
Code of Civil Procedure § 1008(a).  The limitation is jurisdictional, § 1008(e).  Plaintiffs identify 
no new or different facts or circumstances, nor any change in the law. 
 
Even if the motion were jurisdictionally proper, it raises no valid grounds.  Plaintiffs’ principal 
argument is that while the Court held that fees must be disallowed because of the restrictions of 
Government Code § 25845(c), the motion is governed instead by subdivision (b) of that section.  
No such argument was made by their then-lawyer on their original motion, and for good reason.  
Subdivision (b) allows an award to the County for its costs of abatement.  It makes no provision 
for any award to the landowners, nor does it mention anything about attorney fees. 
 
Plaintiffs’ argument that they should get a $7,500 award for each of their two parcels under 
Government Code § 800 was also not made in their motion.  It is also foreclosed by the Court of 
Appeal’s prior decision, which fully considered and rejected their arguments for a larger award 
under § 800. 
 
Plaintiffs’ remaining arguments are incomprehensible, but in any event were not timely raised in 
their original motion.  Section 1008 is not an opportunity to rebrief the same motion on a wholly 
new legal theory. 
 
At base, plaintiffs’ argument comes down to the assertion that the County has done them wrong 
and they should be compensated for it.  The County has done them wrong, as this Court has 
previously held.  But absent a statutory basis for awarding attorney fees, the Court is without 
power to award them. 
 

  

15.  TIME:  9:00   CASE#: MSN18-0091 
CASE NAME: MANOS VS. BEATITUDES 
HEARING ON MOTION TO AMEND JUDGMENT TO ADD ADDITIONAL DEBTORS 
FILED BY MATTHEW MANOS 
* TENTATIVE RULING: * 
 
Judgment has been entered in this case based on an order of the Labor Commissioner, but the 
judgment debtors have been dissolved after bankruptcy.  The judgment creditor moves to add 
additional judgment debtors (the owners/principals of the judgment debtor corporations, and the 
new corporations carrying on the same businesses).  The judgment creditor makes a convincing 
showing that the proposed new debtors are alter egos and/or continuations of the business of 
the original judgment debtors.  The proposed added judgment debtors have not opposed the 
motion.  The motion is therefore granted. 
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16.  TIME:  9:00   CASE#: MSN18-0092 
CASE NAME: SENOSA VS. BEATITUDES 
HEARING ON MOTION TO AMEND JUDGMENT TO ADD ADDITIONAL DEBTORS 
FILED BY NIDA SENOSA 
* TENTATIVE RULING: * 
 
Judgment has been entered in this case based on an order of the Labor Commissioner, but the 
judgment debtors have been dissolved after bankruptcy.  The judgment creditor moves to add 
additional judgment debtors (the owners/principals of the judgment debtor corporations, and the 
new corporations carrying on the same businesses).  The judgment creditor makes a convincing 
showing that the proposed new debtors are alter egos and/or continuations of the business of 
the original judgment debtors.  The proposed added judgment debtors have not opposed the 
motion.  The motion is therefore granted. 
 

  

17.  TIME:  9:01   CASE#: MSC19-00520 
CASE NAME: MORRIS VS. AMCO INSURANCE COMPANY 
HEARING ON MOTION TO STRIKE 
FILED BY AMCO INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The Court has sustained the demurrer to the entire complaint (Line 13).  That moots the motion 
to strike, at least for now. 
 

 

 


